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MEMORANDUM CIRCULAR No.  39

Series of2025 

THE SENIOR DEPUTY ADMINISTRATOR, 

ADMINISTRATORS, REGIONAL / DEPARTMENT / PROJECT 

MANAGERS, DIVISION MANAGERS AND ALL OTHER CONCERNED 

IS it:

SUPPLEMENTAL TO MEMORANDUM CIRCULAR NO. 50, S.2023 

I. POLICY STATEMENT 

• This Agency recognizes the ongoing challenge of recovering unrecouped 

advances from Contractors with terminated contracts, as highlighted by the 

Commission on Audit (COA) on its Annual Audit Report. 

• In response to COA's recommendations and the persistent nature of this issue, 

this Agency deems it necessary to reinforce existing policies by implementing 

stricter requirements for surety bonds submitted by Contractors, including but 

not limited to Performance Security, Advance Payment Security, Contractor's All 

Risk Insurance (CARD, and Warranty Security. 

II. PURPOSE 

a) To supplement the provisions on the existing NIA Memorandum Circular No. 50 

s. 2023 - "General Guidelines and Procedures for the posting and forfeiture of 

Surety Bonds posted by Contractors as Performance Security, Advance Payment 

Security, and/or Warranty Security for NIA Civil Works Contracts pursuant to the 
2016 Revised !RR of R.A. 9184" 

b) To minimize financial risks and protect the interests of the Agency against erring 
Contractors who defaulted from their contractual obligations. 

c) To ensure compliance with the audit findings of the Commission on Audit 

relative to the surety bonds posted by the contractors under their respective 

ongoing civil works contracts with NIA; 

d) To amend the requirement of NIA with respect to the validity of bonds to be 
indicated in the surety bond/bond policy and Official Receipt issue by the duly 
authorized surety/insurance company; 
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e) To strengthen/improve policies of NIA relative to the monitoring of the validity 
of surety bonds submitted by the contractors and administration/supervision 
of project implementation. 

III. SCOPE AND APPLICATION 

This Circular applies to all surety bonds (induding but not limited to Performance 
Security, Advance Payment Security, Contractor's All Risk Insurance (CARD, and 
Warranty Security) issued by a surety/insurance company, which is posted by 
Contractors in favor of NIA for civil works contracts in accordance with the Revised 
IRR of R.A. 9184. 

IV. DOCUMENTARY REQUIREMENTS OF SURETY BONDS 

All submitted surety bonds by Contractors shall be comprised of the following: 

1) Surety Bond / Policy (original copy) 

In response to the recent findings of the C0A and in compliance with its 
recommendations, the validity period must be clearly stated, indicating specific 
[Start Date] and [End Date]. NIA will not accept phrases such as "valid until 

advance payment is fully recouped", until final acceptance" or until 

project completion". 

2) Official Receipt (original copy) 

The coverage period of the payment made by the Contractor must be reflected 
in the Official Receipt The specific [Start Date] and [End Date] of the coverage 
of the premium paid must be indicated. NIA will not accept phrases such as 

until advance payment is fully recouped", until final acceptance" or 
until project completion". 

3) Documentary Stamp Tax 

4) Valid Certificate of Authority to transact business issued by the Insurance 
Commission (photocopy) 

This Certificate of Authority is being renewed by the surety/insurance company 
every three (3) years. The Contractor must promptly secure the renewed 
Certificate from the surety/insurance company, and immediately provide a copy 
to NIA. 
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5) Valid Certification from the Insurance Commission, certifying the license 

of the surety/insurance company for such issuance (photocopy) 

The above requirements are necessary to safeguard NIA from unnecessary risks. 
By explicitly indicating the validity date of the bond and the coverage date of the 

payment, NIA can properly monitor and identify when to require the 

Contractors to renew/extend their bonds and pay additional premiums. When 
renewing/extending bonds, the Contractor must still secure all the 

aforementioned documents. It is the responsibility of the Implementing Offices 

to ensure that bonds remain valid and payments are duly made by the 

Contractors. 

V. PUNITIVE ACTIONS ON NON-COMPLIANCE BY CONTRACTORS 

In case of failure of the Contractors to comply with the required attachments, 

renewal, extension, or timely payment of their surety bonds, NIA shall put on hold 

the processing of the erring Contractor's monetary claims. 

Moreover, if severe negligence and non-cooperation were observed on the part of 

the Contractor, it shall not hinder the Agency to immediately deduct, upon official 

notification, the whole amount of the remaining unrecouped advance from any of 

their monetary claims (i.e. progress billings, retention money). 

These actions shall be without prejudice to NIA's rights and remedies available 

under R.A. 9184 and its ERR and other applicable penal laws, including, but not 

limited to, contract termination, blacklisting, forfeiture of bonds, etc. 

VI. EFFECTIVITY 

This memorandum shall apply to all existing/ongoing contract works and shall take 

effect immediately. This also supersedes all existing memoranda inconsistent 

herewith and shall remain in force unless otherwise revoked. 

For strict compliance. 

ENGR. EDUARDçI DIE G. GUILLEN 

Administrator 

Date:  5 r'r i 2025 
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TO 

REPUBLIC OF THE PHIUPPiNE 

NATIONAL IRRIGATION ADM1N 
CENTRAL OFFICE 

MEMORANDUM CIRCULAR No.  5 O 
Series of 2023 

THE REGIONAL/OPERATIONS/PROJECT MANAGERS 
DIVISION MANAGERS 
ALL OTHERS CONCERNED 

SUBJECT GENERAL GUIDELINES AND PROCEDURES FOR THE POSTING 
AND FORFEITURE OF SURETY BONDS POSTED BY THE 
CONTRACTORS AS PERFORMANCE SEaJRITY, ADVANCE 
PAYMENT SECURITY ANDJOR WARRANTY SBCURTII FOR NIA 
CIVIL WORKS CONTRACTS PURSUANT TO THE 3016 REVISED 
IMPLEMENTING BLUES AND REGULATIONS OF REPUBLIC ACT 
NO.9184 

L POLICY STAT NT 

I. This Agency strictly adheres With the rates and regulations prescribed in the 
Revised implementing Rules and Regulations of Republic Act No. 9184 (R1RR -
RA 9184), otherwise known as the Government Procurement Reform Act, to all 
of its procurement activities in line with the commitment of the Government of 
the Philippines (GoP) to promote good governance and its effort to adhere to 
the principles of transparency, accountability, equity, efficiency, and economy 
In its procurement process; 

Ii. Surety bond Is one of the acceptable forms of performance security, warranty 
security and advance payment security under Sections 39.2, 62.2.3.3 and 
Section 4 of Annex "E"1 of RIRR - RA 91% respectIvely,'PROVIDED THAT It is 
callable upon demand and accompanied by an Insurance Commission 
Certificate stating that the surety and/or insurance company is authorized to 
issue such bond or security; 

iii. Surety bond Is the most common form of performance security, warranty 
security and/or advance payment security being posted or submitted by the 
contractors relative to NIA's civil wogs contracts; 

iv. This Agency Is having difficulty In forfeiting surety bonds posted by contractors 
from the respective surety/Insurance companies; 

1 Contract implementation Guidelines for the Pmeurernent of irdtwtictum Projects. 
tletloeY O4,1II1,,,IM c. , EOfA. t .0asaae +pgt lMifM/N~ 
TA.t itis aloe.: ~ s ~ earl to 7s • TNerrt iro.: (off a ae ~s4s 
rMeewr: + nwaia a~r,~t • fao w w. _ : . aov als 
TIN: 000916418 



v In view of the prevalence of instances when this Agency is unable to claim on 
the surety bonds posted by the contractors, this Agency deems it appropriate 

to adopt and consolidate the relevant and/or applicable provisions of the RIRR 

- RA 9184 on the (1) posting or submission of surety bond as performance 

security, warranty security and/or advance payment security for civil works 

contracts; (2) forfeiture of surety bond from he surety/insurance company, in 
case of termination by default of the contractor; and (3) inclusion to GPPB 

Negative List of Surety/Insurance Company of erring surety/insurance 

company which failed to honor their obligation on the posted surety bond. 

IL PURPOSE 

L To provide uniform guidelines and procedure to be observed by the contractor 

and implementing office on the: 

a Posting of surety bond by the contractor as performance security, 
warranty security and/or advance payment security for NIA civil works 
contracts; 

b. Forfeiture of surety bond relative to works contract that was 
terminated due to default of the contractor in accordance with Annex 1" 
of the RIRR - RA 9184; and 

C. Inclusion of erring surety/insurance company in he GPPB Negative List 
of Surety/Insurance Company. 

IL These Guidelines are adopted in order to protect the interests of this Agency 
against erring contractors, who defaulted from their contractual obligations 
and surety/insurance companies which to honor their obligation under 
the surety bond; and ensure he reliability of surety bonds as an acceptable 
form of security. 

iii. These shall also serve as the primary basic of this Agency in filing of complaints 
against erring contractors and surety/insurance companies. 

III- LEGAL BASES 

L 2016 Revised Implementing Rules and Regulations (IRR) of Republic Act No. 
9184 (RIRR -- RA 9184); 

IL Volume 3 of the Government Procurement Manual (GPM) - Manual of 
Procedures for the Procurement of Infrastructure Projects; 

lL NIA Memorandum Circular No. 40 Series of 2017, known as Administrative 
Actions on Contracts with Negative Slippages; 
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iv. NIA Memorandum Circular No.12 Series of 2017, known as the Reconstitution 

of Contract Termination Review Committee; 

v. Applicable Provisions of Republic Act No. 366 otherwise known as the "New 

Civil Code (e.g., Obligations and Contracts, Credit Transactions); and 

vi. Presidential Decree No. 612, as amended by Republic Act No. 10607, otherwise 

known as the "Insurance Code". 

IV. SCOPE AND APPLICATLON 

This Circular applies to all surety bond issued by a surety/insurance company, 

which was posted by the contractor in favor of NIA as performance security, 

warranty security and/or advance payment security for civil works contracts in 
accordance with Sections 39.2, 62.2.3.3 and Section 4 of Annex "E" of the RIRR - RA 
9184. 

V. DEFINITION OF TERMS 

The following relevant terms shall be defined based on RIRR - RA 9184, to wit: 

L SURETYSHIP is an agreement whereby a party called the surety company 
guarantees the performance by another party called the principal or obligor, 
i.e., bidder, of an obligation or undertaking in favor of a third party called the 
obligee, i.e., procuring entity. It includes official recognizances, stipulations, 
bonds or undertakings issued by any company by virtue of and under the 
provisions of Act No. 536, as amended by Act No. 2206. 

2. SURETY COMPANY includes all individuals, partnerships, associations, or 
corporations, including government-owned or controlled corporations or 
entitles, engaged as principals in the insurance or suretyship business, 
induding insurance companies issuing surety bonds, and have an existing 
Certificate of Authority issued by the Insurance Commission. 

3. SURETY BOND refers to a bond issued by a surety company to guarantee 
the performance by he bidder of an obligation or undertaking in favor of the 
procuring entity, i.e., bid security; performance security, or warranty 

4. PERFORMANCE SECURITY refers to the guaranty posted prior to the 
signing of the contract for the faithful performance by the winning bidder of 
its obligations under the contract in accordance with the Bidding Documents 
in an amount equal to the percentage of the total contract price in 
accordance with the schedule provided in Section 39.2 of the RIRR of RA 
9184. 
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5. ADVANCE PAYMENT SECURITY refers to the guaranty posted prior to the 
release of advance payment to the contractor, upon the latter's written 
request, in an amount not exceeding fifteen percent (15%) of the total 
contract price, to guarantee the recoupment or repayment of the said 

advance payment 

6. WARRANTY SECURITY refers to the guaranty that the contractor shall 

perform his responsibilities as prescribed in Section 62.13.1(a) of the RIRR 

of RA 9184 against `Structural Defects" or Structural Failures" for 
infrastructure projects. 

7. CALLABLE ON DEMAND refers to the surety company's absolute, primary, 
and direct responsibility and liability to the procuring entity for an 
obligation that is accessory or collateral to the valid principal obligation 
contracted by a bidder by virtue of the surety's undertaking to be bound 
solidarity with the bidder. 

8. PRECONSTRUCTION CONFERENCE refers to the preconstruction or pre-
job conference scheduled and conducted prior to the actual start of the 
project / upon the issuance of the Notice to Proceed to the contractor, to be 
attended by the contractor and Implementing Office in which the obligations 
and responsibilities of both parties involved are discussed and clarified. 
Every aspect of the project is evaluated to minimize issues that may occur 
during construction. 

9. HEAD OF PROCURING EN111Y (HOPE) refers to: (i) the head of the agency 
or body, or his duly authorized official, for NGAs and the constitutional 
commissions or offices, and other branches of government; (11) the 
governing board or its duly authorized official, for GOCCs, GFIs and SUCs; or 
(jii) the local chief executive, for LGUs: Provided, however, that in an agency, 
department; or office where the procurement is decentralized, the head of 
each decentralized unit shall be considered as the HoPE, subject to the 
limitations and authority delegated by the head of the agency, department; 
or office. 

10. IMPLEMENTING OFFICE/UNIT refers to the unit or office having direct 
supervision or administration over the implementation of the contract such 
as the Project Management Office or the End-User Unit 

11.CONTRACT TERMINATION REVIEW COMMITTEE (CTRL) refers to the 
Committee duly constituted to determine whether or not to terminate the 
contract in the manner and form prescribed under RA 9184. CTRL will assist 
the HoPE in the discharge of its function under the RIRR - RA 9184. All 
decisions recommended by the CTRC shall be subject to the approval of the 
Head of the Procuring Entity. 

12.GPPB NEGATIVE LIST refers to the GPPB Listing that includes the name of 
erring Surety and/or Insurance Companies, as deemed and determined 
trough due process by the government agencies, that have failed to honor 
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their obligations on the surety bond they issued as bid, performance, 

warranty and/or advance payment securities of bidders participating in 

public procurement 

The inclusion In the Negative List shall result in the rejection of the surety 

bonds issued by the suspended surety/insurance company submitted as bid, 

performance, warranty and/or advance payment securities in the relevant 

procurement activities of NGAs, GOCCs, GFIs, SUCs and LGUs during the 

period of inclusion and suspension 

VL POSTING OF SURETY BOND REOUIREMENTS 

A. Surety Bond as Performance Security (Section 39 of the RIRR of RA 

9184) 

L REQUIREMENTS 

The Surety Bond posted by the winning bidder in favor of NIA as 
performance security to guarantee the faithful performance of his/her 

obligations under the contract in accordance with the Bidding Documents, 
shall comply with the following requirements: 

1.1 It must be posted prior to the signing of the contract; 

1.2 It must be in an amount equivalent to Thirty Percent (309% of 
the contract price and denominated in Philippine Pesos; 

1.3 It must be callable upon demand; 

1.4 - It must either be issued by-a surety/ insurance company duly 
certified by the Insurance Commission (IC) as authorized to Issue 
such security; or the Government Service Insurance System 
(GSIS), the stage insurance company of the GoP; 

1.5 In case of surety bonds issued by surety/insurance company duly 
certified by the IC, it must be accompanied by a valid and 
unexpired Certificate of Authority from IC; and also a valid 
certification from IC, certifying the license of the surety/insurance 
company for such issuance as required by the Implementing Rules 
and Regulations of R.A. No. 9184 and the issuance of the bond and 
its purpose; 

1.6 It must have a validity period the issuance of NM of 
Certificate of Final Acceptance 

1.7 The premium for he surety bond must be paid periodically, in 
case not paid in full, in accordance with the renewal period 

Page 5 of 19 



required by the surety/insurance company and/or type of bond 
posted until the issuance of Certificate of Final Acceptance 

2. RELEASE OF PERFORMANCE SECURITY 

The Surety Bond posted by the contractor as performance sec city may only. 

be released by NIA after the issuance of the Certificate of Final Acceptance, 

subject to the following conditions 

2.1 NIA has no claims filed against the contractor or the surety/ 

insurance company; 

2.2 MA has no claims for labor and materials filed against the 
contractor, and 

2.3 Other terms of the contract. 

3. REVISION OF POSTED PERFORMANCE SECURITY 

3.1 As to Contract Amount 

For the procurement of Infrastructure Project, the contractor shall post an 
additional performance security following the schedule above to cover any 
cumulative increase of more than ten percent (10%) over the original value 
of the contract as a result of amendments to order or change orders, extra 
work orders and supplemental agreements, as the case may be. 

In case of reduction in the contract value, or, In case of procurement of 
Infrastructure Projects,ior partially completed works under the contract 
which are usable and accepted by the GoP and the use of which, In the 
judgment of the implementing agency or Procuring Entity, will not affect the 
structural integrity of the entire project, the said agency or Procuring Entity 
shall allow a proportional reduction in the original performance security: 
Provided, That any such reduction is more than ten percent (10%) and that 
the aggregate of such reductions is not more than fifty percent (50%) of the 
original Performance Security. 

3.2 As to Contract Duration 

In case of any time extension granted to the contractor that will cause an 
extension or revision in the original contract duration, the contractor must 
also cause the extension of the validity of the performance security and/or 
notify the surety/insurance company to cover every approved contract time 
extensions and work suspension order& 
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the RIRR of RA 9184) 

1. REQUIREMENTS 

The Surety Bond posted by the contractor in favor of NIA as security to 
guarantee the recoupment or repayment of the advance payment made to 
the contractor in an amount not exceeding fifteen percent (15%) of the total 
contract price, shall comply with the following requirements: 

1.1 The contractor shall submit a written request for the release of an 
advance payment to the head of agency or head of the 
implementing unit, whichever is applicable; 

1.2 It must be posted upon approval of the written request by the head 
of agency or head of the implementing unit, whichever is 
applicable; 

1.3 It must be in an amount not exceeding Fifteen Percent (15%) of 
the contract price and denominated in Philippine Pesos; 

1.4 It must be callable upon demand; 

1.5 It must either be issued by a surety/ insurance company duly 
certified by the Insurance Commission (IC) as authorized to issue 
such security or the Government Service Insurance System (GSIS), 
the state insurance company of the GoP; 

1.6 In case of surety bonds issued by surety/insurance company duly 
certified by the IC, It must be accompanied by a valid and 
unexpired Certificate of Authority from IC; and also a valid 
certification from IC, certifying the license of the surety/insurance 
company for such issuance as required by the Implementing Rules 
and Regulations of R.A. No. 9184 and the Issuance of the bond and 
its purpose; 

1.7 It must have a validity period "until the Advance Payment paid to 
the cont acxordn the amount It has availed of isfully recouped"; 

1.8 The premium for the surety bond must be paid periodically, in case 
not paid in full, in accordance with the renewal period required by 
the surety/insurance company and/or type of bond posted until 
the Advance Payment is fully recouped. 

2, RELEASE OF ADVANCE PAYMENT SECURITY 

The Surety Bond posted by the contractor as advance payment security may 
only be released by NIA subject to the following conditions: 

Page 7 vf'19 



2.1 When the advance payment has already been repaid by the 
contractor through deductions from its progress payments; 

2.2 NIA has no riMmc filed against the contractor or the 

surety/insurance company; 

2.3 NIA has no claims for labor and materials filed against the 
contractor; and 

2.4 Other terms of the contract 

C. OBLIGATIONS OF THE CONTRACTOR IN EASE OF ANY REY3ION IN THE 

POSTED PERFORMANCE AND ADVANCE PAYMENT SECURITY 

L Contractor's Obligations to the Surety/Insurance Company 

1.1 The Contractor must duly notify the surety/insurance company, 
in writing; of any approved revision in the contract amount, 
regardless of the increase/decrease percentage in the original 
contract amount (applicable only for Performance Bond); 

1.2 The Contractor must duly notify the surety/insurance company, 
in writing, of any approved revision in the contract duration; 

1.3 The Contractor must provide whatever additional requirements 
the surety/insurance company may require to cover any change 
in the original contract (e.g.. Change in Contract Cost; Duration, 
Nature, Extent; Program, etc.); 

1.4 The Contractor must comply with the policies of the 
surety/insurance company regarding the posting of additional 
performance security or extension of the validity of 
performance/advance payment security in case of any change in 
the original contract (e.g., Change in Contract Cost; Duration, 
Nature, Extent; Program, etc). 

2. Submission of Requirements to NIA 

The Contractor must submit the following documents to NIA and/or 
Implementing Office, within reasonable timeline from the approval of such 
changes in the contract, to ensure that the Contractor has complied with its 
obligation to post additional performance security and/or cause the 
extension of the validity of performance/advance payment security in case 
of any change in the original contract; and such changes incurred are fully 
covered by said surety/insurance, to wit 
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a Contractor's letter to the surety/insurance company, notifying it for 
any change incurred from the original contract (e.g., Change in 
Contract Cost, Duration, Nature, Extent; Program, etc.); 

b. Bond Endorsement from the surety/insurance company (citing 
changes from the original contract details, additional premium to 
cover such changes, if any, etc.); 

Proof of payment for the insurance premium (Official Receipt of 
payment, stating the covering period of the premium); 

d. Proof of payment for the additional insurance premium (if 
applicable); 

e. Other pertinent documents relative to the coverage of the incurred 
changes from the original contract and/or policy. 

In addition, ft shall be emphasized that for any monetary claims wherein the 
status of the contract at the time of the filing has a negative slippage of 10% 
("ICU' Stage) or more, the above-said documents shall strictly be submitted 
as supporting documents in addition to the existing requirements of NIA for 
the processing of progress billings. 

D. $urety Bond as warranty Semi y j ction62,2.33 of lURR of RA 9184) 

1. REQUIREMENTS 

The Surety Bond posted by the contractor in favor of NIA as warranty 
security to guarantee that it will perform Its responsibilities as prescribed 
In Section 62.2.3.3 of the RIRR of RA 9184 against'Structural Defect? or• 
"Structural Failure? for infrastructure projects, shall comply with the 
following requirements: 

1.1 Simultaneously, the Contractor shall post he warranty security 
required and NIA shall issue he Certificate of Final of Acceptance 
upon receipt/posting thereof 

1.2 It must be In an amount equivalent to Thirty Percent (30%) of 
the contract price and denominated in Philippine Pesos; 

L3 It must be callable upon demand; 

L4 It must either be issued by a surety/ insurance company duly 
certified by the Insurance Commission (IC) as authorized to issue 
such security; or the Government Service Insurance System (GSIS), 
the state insurance company of the GoP; 

1.5 In case of surety bonds issued by surety/insurance company duly 
certified by the IC, ft must be accompanied by a valid and 
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unexpired Certificate of Authority from IC; and also a valid 

certification from IC, certifying the license of the surety/insurance 

company for such issuance as required by the Implementing Rules 

and Regulations of R.A. No. 9184 and the issuance of he bond and 

its purpose; 

1.6 itmusthave a validity period ofone (1)yeartedroned from the date 
of issuance of the Certlfcate of Final Acceptance by NIA; 

1.7 The premium for the surety bond must cover the period required. 

2. RELEASE OF WARRANTY SECURITY: 

The Surety Bond posted by the contractor as warranty security may only be 

released by NIA after the lapse of said one (1) year period, subject to the 

following conditions: 

2.1 NIA has ascertained that there are no structural defects or 
failures in the project found within the covering period as stated 
above; 

2.2 NIA has no claims filed agalnstthe contract awardee or the surety 
company, 

2.3 It has no claims for labor and materials filed against the 
contractor, and 

2.4 Other terms of the contract 

VII. GROUNDS FOR FORFEITURE OF SURETY BOND 

A. Grounds for Forfeiture of Performance Security 

Section 39.3 of RIRR of RA 9184 provides that the surety bond posted by he 
contractor as performance security shall be forfeited in the event It is 
established that the contractor is in default in any of Its obligations under 
the contract 

Relevant thereto, NIA shall terminate a contract for default and forfeit the 
performance and advance payment security posted by the contractor when the 
conditions as prescribed under Section 3 of Annex "I" of RIRR — RA 9184 for 
contracts of Infrastructure Projects attend its implementation: 

a) Due to the contractor's fault and while the project is on-going, it has 
incurred negative slippage of fifteen percent (156) or more in 
accordance with Presidential Decree 1870; 
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b) Due to the contractor's fault and after the contract time has expired. It 

has incurred a negative slippage often percent (10%) or more in the 

completion of the work; or 

c) The contractor. 

1. abandons the contract works, refuses or fails to comply with a 
valid instruction of the Procuring Entity or fails to proceed 

expeditiously and without delay despite a written notice by the 
Procuring Entity; 

2. does not actually have on the project site the minimum essential 
equipment listed on the Bid necessary to prosecute the Works 
in accordance with the approved work plan and equipment 
deployment schedule as required for the project; 

3. does not execute the Works in accordance with the contract or 
persistently or flagrantly neglects to carry out its obligations 
under the contract; 

4. neglects or refuses to remove materials or to perform a new 
work that has been rejected as defective or unsuitable; or 

5. sub-lets any part of the contract works without approval by the 
Procuring Entity. 

NOTE: All Implementing Offices are directed to copy furnish the concerned 
surety/Insurance companies of every Notice of Negative Slippage issued to 
the respective contractors pursuant nt to NIA Memorandum Circular No. 40, 
Series of 2017. 

In addition thereto, NIA shall also forfeit the performance security posted by the 
Contractor, subject its property(ies) to attachment or garnishment proceedings, 
and perpetually disqualify it from participating in any competitive bidding if the 
Contractor failed to comply with its obligation to undertake the repair works, at 
his own expense of any damage to the Infrastructure a which was/were incurred 
during the defects liability period on account of the use of materials of inferior 
quality under 62.2.2.1 of RIRR of RA 9184.2

B. Grounds for Forfeiture of Advance Payment Security 

The surety bond posted by the contractor as advance payment security shall be 
forfeited in the event that the contractor failed to repay or refund the advance 

2 62.2.2.1. The contractor shalt undertake the repair works, at his own expense, of any damage to the 
infrastructure on account of the use of materlals of inferior quality, within ninety (90) days from the tin. the 
HOPE has issued an order to undertake repair. In case of failure or refusal to comply with this mandate, the 
Procuring Entity shall undertake such repair works and shall be entitled to full reimbursement of expenses 
incurred therein upon demand. 
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payment made by NIA due to the contractor's default in any of his/her obligations 
under the contract as previously enumerated under Section 3 of Annex ̀ I" of RIRR 

- RA 9184. 

C. Grounds for Forfeiture of Warranty Security 

Section 62.2.4 of the RIRR of RA 9184 provides that In case of Structural 
Defects/Failure occurring during the applicable warranty period provided In 
Section 62.2.3.2 hereof; the Procuring Entity shall undertake the necessary 
restoration or reconstruction works and shall be entitled to full reimbursement by 
the parties found to be liable for expenses Incurred therein upon demand, without 
prejudice to he filing of appropriate administrative, civil, and/or criminal charges 
against the responsible persons as well as he forfeiture of warranty securities 
posted in favor of the Procuring Entity." 

MA shall forfeit the surety bond posted as warranty security by the contractor on 
the ground that the contractor has breached its warranty against structural defects 
and/or structural failures under Section 62.2.3.1(a) of RIRR of RA 9184, to wit: 

1. Structural Defects — Major faults/flaws/deficiencies in one or more key 
structural elements of the projectwhich may lead to structural failure of the 
completed elements or structure; 

2. Structural Failures -- Where one or more key structural elements in an 
Infrastructure facility fails or collapses, thereby rendering the facility or part 
thereof incapable of withstanding the design loads, and/or endangering the 
safety of the users or the general public. 

The Structural Defects/Failures must arise due to fault attributable to improper 
-construction, use of inferior quality/substandard materials, and any violation of the 
contract plans and specifications in order for he contractor to be held liable. 

VHL PROCEDURAL GUIDELINES FORFORFEITRE OF_SURETY BOND 

A. Administrative Actions - Contracts with Negative Slippages (Ground 
for Contract Termination by Default) 

In consonance with NIA's mandate to exhaust all calibrated actions for 
contracts thatwill reach the levels of negative slippages which are attributable 
to the default of the contractors, all Heads of Implementing Offices concerned 
shall undertake the administrative actions as stipulated in he NM 
Memorandum Circular No. 40, series of 2017: Administrative Actions on 
Contracts with Negative Slippage& 

In addition to he administrative actions thereof, the surety/insurance 
company shall simultaneously be informed in writing of the levels of negative 
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slippages attributable to the contractors with corresponding calibration 
action. 

B. Termination of Contracts (Termination for Default) 

When the, conditions prescribed under Secdon 3 of Annex "I" of RIRR - RA 
9184 attended the contract implementation, the Implementing Office shall 
cause the verification of the existence of such ground(s) for contract 
termination; and cause the execution of a Verified Report; with all relevant 
evidence attached. Thereafter, the Implementing Office and the HOPE, thru the 
CTRL, shall proceed with the termination of contractin accordance with Annex 
T of RIRR — RA 9184. The CTRC shall assist the HoPE In the performance of 
its functions under said Guidelines and all decisions recommended by the 
CTRC shall be subject to the approval of the HOPE. 

C. Forfeiture of Surety Bond 

Upon receipt of the Contractor of NIA's Notice of Decision for Termination of 
Contract, NIA shall proceed with the forfeiture of the securities posted by the 
Contractor as a consequence thereof by formally submitting a Notice of Claim 
to the concerned contractor and surety/insurance company. 

The liability of the of the surety/insurance company to NIA as the procuring 
entity of the contract Is said to be direct; primary and absolute. Thus, 
surety/insurance company are solidarlly liable with their principal 
(Contractors) under the surety bond. 

NIA and all its Implementing Offices shall observe the following preliminary 
procedures for making the necessary claim to the corresponding 
surety/Insurance companies under the surety bonds they issued, in wit 

L issue a Notice of Claim to the concerned Surety/Insrmance Company 

Official notification by the Implementing Office to the concerned 
surety/insurance company signifying NIA's intent to forfeit the 
performance/advance payment/warranty security and to claim the amount 
as stated therein (to be issued after three (3) calendar days upon neceIpt of 
the contractor of the Notice of DecLston of the Termination), copy furnished to 
the concerned contractor. 

The Notice of Claim shall also be supported by all pertinent documents 
including but not limited to: 

a. Copy of the CTRC Resolution of Termination; 

3 GuIdeIMes on Termination of Contract, Section N: Procedures forTerndnetion of Contracts 
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b. Copy of Notice of Decision of Termination received by the 
contractor, and 

G Other pertinent documents. 

- Upon denial of the surety/insurance company of NIA's claim or the expiry of 

the 904-calendar day period reckoned from its receipt of the Notice of Claim, 

regardless of any inaction, ongoing internal process of the surety/insurance 

company, etc., the implementing Office shall immediately endorse to the 

Head of Procuring Entity (HoPe) all the pertinent documents relative to the 

said claim for the issuance of the Final Demand. 

2. issue a Final Demand to the concerned �6�X�U�H���y���,�Q�V�X�U�D�Q�F�H��Company 

Upon the endorsement of the Implementing Office for the issuance of the 
Final Demand, the HoPe shall issue the said Final Demand letter, stating the 
legal measures to be undertaken by the Agency, including Inclusion in the 
GPPB Negative List; in the event that the concerned surety/insurance 
company will not act accordingly. 

If the basis of the Final Demand letter is the denial of claim, the 
surety/insurance company has until the 90-calendar day period, reckoned 
from its receipt of the Notice of Claim, to settle NIA's claim. 

In the case the Final Demand letter is grounded on the lapse of the Initial 90-
calendar day period, the surety/insurance company has 5 calendar days 
from receipt thereof to settle NIA's claims 

Copy of Final Demand shall be furnished to the concerned contractor, 
Implementing Office, Commission on Audit, Insurance Commission, and 
Government Procurement Policy Board - Technical Support Office. 

3. Proceed with Procedun d Guidelines for Inclusion In the GPPB 
Negative List 

Upon the lapse of the given timeline for NIA's Final Demand, and if the 
surety/insurance company has still not settled NIA's rightful claim for any 
reasons that may be stated by the former, NIA shall initiate the blacklisting 
pursuantto the procedures and guidelines underthe Appendfx27of the RIRR 
— RA 9184.$ 

4 Sectlon 249 of the Insurance Code; Insurance Commission letterdated 20January 2022 —The surety/Insurance 
company shall settle/pay NIA's claims wtthin 90 calendar days upon receipt of the former of the Notice of Claim. 
Thus, addressing of any request/pre-requlsltef ntenal proms of the surety/Insurance company that may be 
needed Is already accounted for in the said period. 
5 Guidelines for the Establishment of Negative List of Surety and/or Insurance Companies. 

Page 14 of 19 



The HoPe shall correspondingly instruct the Implementing Office to prepare 

and cause the execution of Verified Report and initiate the procedures for 

inclusion in the Negative List under Section IX of these Guidelines. 

IL GUIDELINES FOR INCLUSION IN THE NEGKIIVE LIST OF SURETY/INSURANCE 
COMPANIES 

A. GPPB NEGATIVE LIST OF SURET V/INSURANCE COMPANIES 

Pursuant to Section 1 of Appendix 27 of the RIRR of RA 9184, the Government 
Procurement Policy Board (GPPB) maintains a Negative List of 
Surety/Insurance Companies in their website, which includes the names of the 

erring surety and/or insurance companies and the effectivity of their 

suspension. 

B. GROUNDS FOR INCLUSION IN GPPB NEGATIVE LIST 

The following are the grounds for the inclusion of a surety company in the 

Negative List: 

1. Refusal or failure of the surety company to honor the claim against 
the surety bond upon written demand of the procuring entity for 
whom the same was issued; 

2. Issuance by the surety company of an illegal, fraudulent, false, 
deceptive, or illegal surety bond to serve as bid, performance, or 
warranty security of the bidder participating In government 
procurement transactions; or 

3. A surety company determined by the Insurance Commission to be 
included in the list 

C. PROCEDURAL GUIDELINES FOR INCLUSION IN THE NEGATIVE LIST 

L VERIFICATION 

Upon denial o€ NIA's claim on the surety bond or If the surety/insurance 
company committed any of the grounds enumerated under Section IX-B 
above, the NIA, thru Implementing Office, shall verify the existence of above-
enumerated grounds; and shall execute and submit a Verifled Report to the 
HOPE, Attention: Contract Termination Review Committee (CTRC), within a 
period of seven (7) calendar days. 

The CTRC shall determine the validity of the existence of ground(s) and 
preliminaiy actions taken thereto by the Implementing Office based on the 
submitted Verified Report 
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NOTE: The CTRC is mandated to assist the HOPE in the discharge of its 

functions under Annex"!" and Appendix 27 of the RIRR of RA 9184. 

2. SHOW CAUSE ORDER 

After the CTRC.has determined the validity of the Verified Report; they shall 

recommend to the HoPE the issuance of a $how Cause Order to the 
surety/insurance company: 

a. Stating the grounds for its issuance; 
b. Requiring the surety/insurance company show cause within 

seven (7) calendar days; 
c. Informing the surety/insurance company of the effects of 

inclusion in the GPPB Negative List; 
d. Providing a copy of the Verified Report; and 
e. Providing other special instructions, when necessary. 

3. VERIFIED POSITION PAPER 

Within a period of seven (7) calendar days from receipt of the Show C ms 
Order, the concerned surety/insurance company shall submit to the HoPE a 
Verified Position Paper stating why the company should not be included 
in the GPPB Negative List with relevant evidence attached. 

4. DECISION 

4.1 Upon receipt of the Verified Position Paper, the HoPE, upon 
recommendation 'of CTRC, shall assess, review and decide the 
matter, based on the representations made and evidence 
submitted, within a non-extendible period of ten (10) calendar 
days. 

4.2 If he surety/insurance company fails, either by inaction or by 
default; to show cause after the lapse of the seven (7) day period, 
the HoPE, upon recommendation of CTRL, shall issue a Decision to
include the concerned surety company in the GPPB Negative List 

4.3 If the HoPE, upon recommendation of CTRC, determines that the 
surety company committed any of the afore-stated grounds, it 
shall issue a decision to include surety company in the GPPB 
Negative List Otherwise, the HOPE shall dismiss the case. In either 
case, the decision of the HOPE shall clearly and distinctly state the 
facts, evidence and the law upon which it is based. 

4.4 The HoPE may, at anytime before receipt of the surety/insurance 
company's Verified Position Paper, withdraw the Show Cause 
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Order If the claims on the surety bond have been settled by the 

surety/insurance company. 

5. NOTICE OF DECISION 

The HoPE shall immediately serve a WritteD Noticeyf titej)edsion to the 

surety/insurance company, and upon receipt by the surety/insurance 

company thereof: furnish a copy of the Decision to the Insurance 

Commission and the GPPB, through its Technical Support Office (TSO), 

indicating the following: 

a. Name of the surety/insurance company; 

b. Surety bond number, 
C. Contract of suretyship; 
d. Ground/s for its inclusion; and 
e. Effects of indusion. 

6. INCLUSION IN THE GPPB NEGATIVE LIST 

Upon receipt of a copy of the Decision, the GPPB, through its TSO, shall 

include the name of the surety/Insurance company in the GPPB Negative 
List and shall post the same atthe GPPB website fora period of two (2) years, 

which may thereafter be extended to another period of two (2) years upon 
notice from the procuring entity that the surety/insurance company 
remains in default. 

Upon inclusion in the Negative List; the GPPB, trough its TSO, shall 
immediately notify the surety/insurance company of such status. 

7. EFFECT OF INCLUSION 

The following are the effects of the inclusion of erring surety and/or 
insurance companies in the GPPB Negative List 

7.1 Rejection of the surety bonds issued by the suspended 
surety/insurance company submitted as bid, performance, or 
warranty security in the relevant procurement activities of NGAs, 
GOCCs, GFIs, SUCs and LGUs during the period of indusion and 
suspension; 

7.2 The BAC shall ensure that surety bonds issued as bid, performance, 
or warranty security submitted are not issued by surety companies 
included in the list Any bidder who submits a surety bond issued by 
a surety company in the Negative List shall be rejected and is 
requited to be replaced; 
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.4 

7.3 Considering that surety companies are subject to the jurisdiction and 

supervision of the Insurance Commission, the list may serve as basis 

for the pursuit of complaints filed before the Insurance Commission, 

if any. 

8. DELISTING 

The GPPB TSO shall remove a surety/insurance company from the GPPB 

Negative List even before the expiration of the period upon the advice of NIA 

or by the Insurance Commission in cases where the latter had amicably 

settled the matter or adjudicated the issue with finality, unless the surety or 

insurance company remains in default, and/or the PE has duly elevated the 

matter to a higher authority or court on appeal or certiorari 

L pRO-FORMA / TEMPLATE DOCUMENTS 

Annex Subjed 
A Sample Template for Notice of Claim on Performance Bond 

A-1 Sample Template for Notice of Claim on Advance Payment Bond 

B Sample Template for Final Demand for the Payment of 
Performance Bond 

B-1 Sample Template for Plnal Demand for the Payment of 
Performance Bond 

C Sample Template for Show Cause Order for Performance Bond 

C-1 Sample Template for Show Cause Order for Advance Payment Bond 

D Sample Template for Verified Report 

%I. j I CELT NEOUS PROVISION 

The attendance of the authorized representative of the surety/insurance company 

that issued the surety bond posted by the contractor as performance security 
during the pre-construction conference for the project shall be required to clarify 
and discuss he terms and conditions of the Performance Bond. The pre-
construction conference shall be supported by Minutes of Meeting which shall be 
confirmed by the contractor and authorized representative of the surety/insurance 
company. 

XI . CONFLICT OR INCONSISTENCY 

In the event that there is any conflict or inconsistency between the provisions of 
these Guidelines and 2016 Revised Implementing Rules and Regulations (IRR) of 
Republic Act No. 9184 and other GPPB issuances, both the RIRR—RA 9184 and 
GPPB issuances shall prevail and govern only to the extent of such conflict or 
inconsistency. 
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XIII. EFFECTIVITY 

This Memorandum Circular shall apply to existing contract works and shall take 

effect immediately. This also supersedes all existing memoranda inconsistent 

herewith and shall remain in force unless otherwise revoked. 

For strict compliance. 

ENGIL EDDL DO EDDIE G. GUILLEN 

A tstrator 

Date  09 MAY 23 
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